Round Table Discussion on Appropriate Assessment

Stephanie Wray

This session will begin with an introduction to the process of appropriate assessment (see attached
flow diagrams), and a discussion of what makes a good appropriate assessment, based on the EC
review package (Appendix 1). Participants will be encouraged to share experience and difficulties

in completing appropriate assessments and we will close with a review of some recent advances,
case law etc.
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Flow Diagrams illustrating the Assessment of Implications on European
Sites (AIES), including Appropriate Assessment (AA)

Are they EMERGENCY
OPERATIONS?

NO
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Are they MAINTENANCE
OPERATIONS?

NO

< —NO— —|
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Are the proposed works
connected with the
management of the
European Site(s)?

—YES—

Are the works limited to repair, clearance of
obstructions and/or general upkeep of highways?
NOTE: This does not include construction work, other
installations or other interventions in the natural

surroundings & landscape.

NO-
N

O

!

SCREENING:

IDENTIFICATION OF POTENTIAL CONSTRAINTS ON EUROPEAN SITES
Is the geographical boundary or proposed route corridor of any plan or project:
« within any SAC, cSAC, SPA, pSPA or RAMSAR sites;
« <2km of any SAC, cSAC, SPA, pSPA or RAMSAR sites; or
+ <30km of any SACs or cSACs, where bats are one of the qualifying interests;
« crossing/adjacent to watercourses which are upstream of SACs or cSACs, for which
aquatic habitats or species have been included as one of the qualifying interests.

YES——»

Notify overseeing
organisation of this
decision.

RECORD DECISION
Where confirmation is
received that proposed
works should not
reasonably be classified
as plans or projects, an
exemption may apply.

\
YES/PARTIALLY

(Appendix 1)

DESCRIPTION OF THE PLAN OR PROJECT
A summary description of the plan/project should
be produced, based on the indicative checklist

!

CHARACTERISTICS OF THE SITE(S)
Undertake a desk-based search for information
on the key characteristics of the site(s) (see
Appendix 1). Identify potential routes through
which qualifying interests may be impacted,
including cumulative effects. Particular attention
should be paid to Conservation Objectives.
Sources: JNCC website, Natural England etc

SCREENING MATRIX
(DRAFT)

v

INITIAL ASSESSMENT
Where possible effects have been identified, an
assessment of their likely significance should be
undertaken. This should include consideration of
direct, indirect, temporary, permanent, beneficial,
or harmful effects, or a combination of these

Complete proforma
matrix (Appendix 2)

Obtain formal opinion on the scope,
content and conclusions of the
Screening Matrix.

CONSULT NATURE
CONSERVATION BODY

Deficient

A\
EXCEPTIONAL CIRCUMSTANCES

Where this is a need to carry out an
‘emergency operation’, such as where there
is a risk to life, there may be a delay in the
production of an appropriate assessment. In
these circumstances the relevant nature
conservation body should be consulted and
agreement reached on whether an
appropriate assessment process should/can
be undertaken retrospectively.

OUTCOME
Inform Competent Authority:
- Secretary of State for Transport
(or equivalent); or
- Overseeing Organisation (where
works are undertaken under
general development powers).

YES OR

4— SUFFICIENT —

UNCERTAINTY

APPROPRIATE
ASSESSMENT

Satisfactory

SCREENING MATRIX
(FINAL)
Complete proforma

matrix (Appendix 2)

Are significant effects
considered likely?

NO

v
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Complete proforma (Appendix 3),
as a record of decision

OUTCOME
NO SIGNIFICANT EFFECTS
REPORT

2:7



SCREENING

(Figure 4.1)
SCOPING
INFORMATION AVAILABILITY
NO——— Is there adequate information ———YES—
(Appendix 1) available to complete the
appropriate ent?
Y
o SCOPING
SCOPING
é SSC%E:l;feMnEeglf\gL?tﬁ‘;p;SSZ;ECTION L SUPPLEMENTARY DATA COLLECTION
N N . b It will normally be necessary to supplement

8 Amaworlc with reference to Screening SCOPING existing data with further survey fieldwork.
n CONSULTATION

Consult and agree the scope of further

» surveys (if required), nent <

methodology and significance criteria with

the Overseeing Organisation and

appropriate Nature Conservation Body.

Y y
- ggffég"lqgwsggu%?n SUPPLEMENTARY DATA NOT
Z Undertake further survey work to ! Proceed to thzlrfglt"s?;D
L provide information on existing state
s of the environment. IMPACT PREDICTION
(7)) Undertake a structured, systematic and
[%2] objective assessment of the likely impacts
'-J)J of the plan/project on the European Site.
%) Identify types of impacts, including direct,
< indirect, short-term, long-term, construction,
o operational, decommissioning, isolated,
o interactive and cumulative effects.
=
<
E IMPACT ASSESSMENT TR GRS
Applying the ‘precautionary principle’, objectively assess, in

a pplying p ry princip| ) y CHECKLIST

accordance with Article 6 of the Directive, what the plan or
project’s “... implications for the site in view of the site’s
conservation objectives..”and specifically whether it can be
determined that ../t will not adversely affect the integrity of the

Complete the checklist
provided in Appendix 1

site...”
SUFFICIENCY OF INFORMATION
Has sufficient information been collected to
NO allow an nent of the impacts on the
integrity of the European site and are the
Nature Conservation Body in agreement?
YE!
N Can it be demonstrated that there will
be no adverse effects on the site?
YES
OUTCOME ADVI?F;JSTé:gx:EECTS NO ADsg;gggEFECTS
ASSUMED ADVERSE EFFECTS . g
8 . N . ! Where the impact assessment, based on Where the impact assessment, based on
Where information or evidence is lacking - - : A - . . L
the ‘integrity of site checklist’ indicates that the ‘integrity of site checklist’ indicates
and where further supplementary data ¥ . ; 4
y the project has the potential to result in that the project does not have the
collection cannot be undertaken, adverse N -
X . : adverse effects, the relevant nature potential to result in adverse effects, the
effects on the integrity of the site must be y N
conservation body should be consulted to relevant nature conservation body should
assumed. . P y o
obtain their opinion. be consulted to obtain their opinion.
Y Y
MITIGATION MEASURES STATEMENT TO INFORM

APPROPRIATE ASSESSMENT (DRAFT)
The determination must still be recorded
and reported, and an indicative format for
this has been included in Appendix 5.

Develop mitigation measures in consultation
with the relevant nature conservation body, to
minimise or remove any adverse effects. An
indicative format for recording the mitigation
measures has been included in Appendix 4

Continued on Next Page
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: STATEMENT TO INFORM APPROPRIATE
Continued from last ASSESSMENT (DRAFT)
page The determination must be recorded and
reported, and an indicative format for this
has been included in Appendix 5.
Overseeing organisation will review in line
with review package in Appendix 8.

A h 4

CONSULTATION CONSULTATION
The appropriate nature conservation body should If public consultation required or envisaged to form
be consulted on the basis of the Draft Statement to part of the development of the project include draft
Inform Appropriate assessment and their formal statement to inform the appropriate assessment
opinion should be sought. within the public consultation documents.

Y

STATEMENT TO INFORM APPROPRIATE
ASSESSMENT (FINAL)

A final version of the Statement to Inform

Appropriate Assessment should be produced

having regard to any comments received from the

appropriate nature conservation body and from

public consultation

APPROPRIATE ASSESSMENT
Having regard to the relevant nature
conservation body’s representations and
NO———any other comments from the consultaton ———  YE!

period, can it be objectively concluded that
the project “... will not adversely affect the
integrity of the site .”?

OUTCOME
Where the relevant nature conservation
body is in agreement with the conclusion,
the relevant Highways Act authorisation
process should be followed. Copies of all
outputs from the appropriate assessment
process should be forwarded to the

OUTCOME
Where the relevant nature conservation
body does not agree with the conclusion,
or where the conclusion is that the project
is predicted to have adverse affects
consideration must be given to the

alternative options. relevant Highways Agency Ecological
Advisor or appropriately qualified individual.
A
ASSESSMENT OF NO FURTHER ACTION REQUIRED
It can now be concluded that the
ALTERNATIVE project proponent has met their
SOLUTIONS requirements under the Habitats
(see Figure 4.4) Regulations.
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APPROPRIATE
ASSESSMENT

(see Figure 4.3)

I

JUSTIFICATION FOR CONSIDERATION OF
ALTERNATIVE SOLUTIONS
Before a project which is considered to “..adversely
affect the integrity of the site.” can proceed, there
must be an objective assessment of any alternative

solutions.

ENVIRONMENTAL ASSESSMENT
REPORT

The consideration of alternatives is
made during the environmental
assessment process. This information
should be used as the basis for the
Appropriate Assessment Alternative
Solutions Assessment although
consideration of alternatives within
Appropriate Assessment will require
more extensive examination.

IDENTIFY ALTERNATIVE SOLUTIONS
The project proponent should identify the objectives of
the project or plan, and then seek to provide
information on the alternative solutions that have been
considered. This should include consideration of:
- locations or routes;
- feasibility
- scale or size;
- means of meeting objectives;
- methods of construction;
- operational methods;
- scheduling and timescale proposals.

A

ASSESS ALTERNATIVE SOLUTIONS
This should include an assessment of the relative
impact of the different options upon the European Site.

ALTERNATIVE SOLUTIONS

h 4

MATRIX (DRAFT)
An indicative format for recording

v

Can the Project Proponent objectively
conclude that there is an absence of
Suitable Alternative Solutions?

this information, known as the
alternative solutions matrix, has
been included as Appendix 6.

YES—‘ NO

CONSULTATION
Formal opinion should be sought from
appropriate nature conservation body on
the acceptability of the alternative
solutions matrix.

}

The project proponent should seek to
ensure that the relevant nature
conservation body are in agreement with
the assessment of alternative solutions.

OUTCOME

4
o

A

EVIDENCE OF ASSESSMENT
Where the relevant nature conservation body are in
agreement the project proponent should complete an
Alternative Solutions Assessment Statement and
Evidence of Assessment Matrix (alternative Solutions

Where it cannot be objectively
concluded that there is an absence of
alternative solutions, it is necessary to
reconsider and develop the alternative
solutions to ensure legislative
compliance. This is an unacceptable
outcome, which is likely to result in
substantial delays to the project

DEVELOP ALTERNATIVE
SOLUTIONS

- see Appendices - and the information included in programme.
the Statement to Inform the Appropriate Assessment.
Y
RETURN TO THE START OF
CONSIDERATION OF APPROPRIATE
IROPI ASSESSMENT PROCESS
Reconsideration of alternatives

(see Figure 4.4)
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solutions will also necessitate
revisions to the Environmental
Assessment Reports.
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ASSESSMENT OF ALTERNATIVE SOLUTIONS

(see Figure 4.4)

|

CONSIDERATION OF THE REQUIREMENTS OF ANNEX 1 & Il
Before a project which is considered to “..adversely affect the integrity of
the site..” and where no alternative solutions exist, consideration must be

NO given to the requirements of Annex | & Il of the Habitats Directive. YES

Specifically, does the site host a priority habitat or species, which might
be adversely affected by the proposal?

CONSIDERATION OF IROPI
Can it be demonstrated that there are
imperative reasons of overriding public interest

and does representation from the relevant
nature conservation body agree with this?

(IROPI), which could be of a social or economic ————
nature, sufficient to override the harm to the site NO

THE PLAN/
PROJECT MAY

NOT PROCEED

YES

CONSIDERATION OF IROPI

Can it be demonstrated that there are imperative

reasons of overriding public interest (IROPI)

relating to human health, public safety or benefits

of primary importance to the environment and
does representation from the relevant nature
conservation body agree with this?

\
NO

PRIOR OPINION MATRIX
An indicative format for recording
the information, required to
support consultation on other
IROPI considerations has been
included as Appendix 7.

CONSULTATION
The appropriate nature conservation
body and Government advisors
should be consulted on the basis of
the Prior Opinion matrix

SEEK COMMISSION'S PRIOR OPINION
Government advisors will be responsible for

YES
Acceptance of
Considerations
DESIGN AND ASSESS
COMPENSATORY MEASURES

Where IROPI are established the competent
authority must put in place measures to
design, assess, implement, manage and
monitor the compensation. Legal advice
should be sought and the relevant
Governmental advisors will need to be
consulted (allow 21 days).

l

COMPENSATORY MEASURES
MATRIX (DRAFT)

A record of secured compensatory

measures will need to be produced

based on Appendix 7.

STEP 4: CONFIRM
COMPENSATORY MEASURES
A record of secured compensatory

The EC will provide an opinion on the
acceptability of the IROPI considerations.

consultation with the European Commission.

Negative
Opinion

THE PLAN/
PROJECT MAY
NOT PROCEED

THE PLAN/

measures will need to be produced,
in consultation with Government
advisors, and submitted to the
European Commission.

PROJECT MAY
PROCEED
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Appendix 1 — EC Review Package
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