


LOW PROBABILITY
HIGH MAGNITUDE



THE UNCERTAINTY OF
HISTORIC CONTAMINATION

Regulatory action

Civil claims

Clean up costs

Legal fees

Consultancy costs

Loss of property value

Reputation damage

Frustrate deal

Accounting provisions

Ongoing liability



PART 2A……….
MAY THE PAWS BE WITH YOU





BUILDING HOMES ON FORMER  
ASBESTOS FACTORY SITE



BUILDING HOMES ON A LANDFILL
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WHO IS LIABLE?

Class A persons targeted first

“causer” / “knowing permitter” 

If no Class A persons can be found

Class B persons liable for clean up



LIABILITY OF SELLER

Seller retains “causer / knowing permitter” liability AFTER sale



LIABILITY OF OWNER

Innocent owner usually takes 100% liability

Can become a Class A “knowing permitter”

Takes on seller Class A liability if
“sold with information”



LIABILITY OF TENANT

Term over 21 years = owner

Become knowing permitter

Liable under lease covenants



LIABILITY OF FUNDER

Mortgagee taking possession 

Borrower’s ability to repay

Active involvement

Impact on security



LIABILITY OF PARENT COMPANY

Direct activity – knowing permitter

Active management - failure to prevent

Public policy grounds - evading liability

S157(2) – relevant member is liable

S157(1) – shadow directors



WAYS TO MITIGATE LIABILITY



CLEAN UP?
Grid system phase 2

Cost pressure on clean up

False comfort of warranties

Changing environmental conditions

Changing law and standards

Adding pathway or receptor



LEGAL TRANSFER? 

Test 2 Payments for Remediation

Test 3 Sold With Information

Agreement on Liability

Contractual Indemnity



INSURANCE..THE MAGICAL SOLUTION?

Env Liability Impairment or PLL

Contractor’s Liability

Operational cover

Cost Cap

Alternative Risk Transfer



Contaminated Land

Asbestos

Part 2A Proceedings

Indemnities

Statutory Exclusion Tests

Lease provisions

Due diligence

Legal compliance audits

Health & Safety

In-house training

Environmental Insurance

KEITH DAVIDSON

Tel 0845 009 1445

Mobile 07712 661 921

Email  kd@envsupport.com


